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History of
the TBT
Agreement

1947-48: The provisions of the GATT 1947 contained only a
general reference to technical regulations and standards in
Articles Ill, XI and XX.

1973-79: Under the Tokyo Round a plurilateral Agreement
on Technical Barriers to Trade, the "Standards Code", was
negotiated. The Standards Code laid down the rules for
preparation, adoption and application of technical
regulations, standards and conformity assessment
procedures.

1986-1993: During the Uruguay Round (UR), negotiators
strengthened and clarified the provisions of the Tokyo
Round Standards Code.

1 Jan. 1995: Part of the "Single Undertaking", the
Agreement entered into force.

. T CAREC



The objectives of TBT Agreement

to help governments in achievement a balance between

respecting key disciplines in the
Agreement

non-discrimination

avoidance of unnecessary
barriers to trade

upholding legitimate
regulatory policy objectives

- the protection of
human and animal life

and health
, use and development of
- the protection of the - international standards as a
environment basis of technical regulations,
where possible

- rights of members to adopt
technical measures
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TBT Agreement is

to services (Article 1.3 and the opening
paragraph of Annex 1 of the TBT
Agreement)

to purchasing specifications prepared by
government bodies for production or

to trade in all goods
(both agricultural and
industrial) (Article 1.3)

consumption requirements of
governmental bodies (Article 1.4 of the

9|qedljdde jou
applicable

to measures covered by the Agreement on
the Application of Sanitary and
Phytosanitary Measures (SPS Agreement)
(Article 1.5 of the TBT Agreement)
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PROVISIONS OF THE TBT AGREEMENT

PREAMBLE
Article 1 General Provisions
TECHNICAL REGULATIONS AND STANDARDS

Article 2 Preparation, Adoption and Application of Technical Regulations by Central Government

Bodies
° The flrSt Set Of prOViSionS Concerns the Article 3 :;zp;;a:zn;,v:n:::ﬂt:;:;r;;z:lication of Technical Regulations by Local Government Bodies
preparation, adoption and application of Article 4 Preparation, Adoption and Application of Standards
technical regUIationS (Artides 2'3) . CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS
) The Second Set dea IS W|th the pre pa ratlon’ Article 5 Procedures for Assessment of Conformity by Central Government Bodies

a d Option a nd a ppl icatiOn Of Sta nda rds (ArtiCIe 4’ Article 6  Recognition of Conformity Assessment by Central Government Bodies
St r u Ct u re a nd Code Of gOOd pra Ctlce for the prepa ratlon, Article 7 Procedures for Assessment of Conformity by Local Government Bodies
. . . Article 8 Procedures for Assessment of Conformity by Non-Governmental Bodies
adoption and application of standards (Annex
fth "
. L. . INFORMATION AND ASSISTANCE
O e e The third set of provisions relates to conformity

Article 10 Information About Technical Regulations, Standards and Conformity Assessment

assessment procedures (Articles 5-9). Procedures

Ag ree m e nt * The remainder of the Agreement (Articles 10- pricier Tecnicassitanes o Oferembers

14) deals With transparency’ technical Article 12 Spemaland Differential Treatment of Developmg Country Members
assistance, special and differential treatment,
dispute settlement and institutional issues (the
work of the TBT Committee).

Article 9 International and Regional Systems

INSTITUTIONS, CONSULTATION AND DISPUTE SETTLEMENT

Article 13 The Committee on Technical Barriers to Trade

Article 14 Consultation and Dispute Settlement

FINAL PROVISIONS

e In addition, Annex 1 contains definitions of the Aricle 15 Einal Provisions (Reservations, Review ond ANnexss)
terms used in the Agreement and Annex 2 lays e
down provisions referred to technical experts Annex 1 Torms snd thew defoRions for the purposs of this Agresmant
groups. Annex 3 deals with the preparation, Annex2  Technical expert groups
adoption and app“cation of standards by Annex 3 Code of good practice for the preparation, adeption and application of standards

standardizing bodies.




°
.......

On completion of this section, the attendees will be

able:

e to discuss about the general scope of the TBT Agreement and
FTA TBT chapters.

e to be familiar with the key concepts of the TBT Agreement and
recognize the differences between “technical regulations”,
“standards,” and “conformity assessment procedures”.

e to appreciate the relationship between the TBT Agreement and
FTA.
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of the TBT Agreement
and FTA TBT chapters
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The TBT
Agreement
distinguishes

between three
categories of
measures

(Annex 1 contains definitions)

technical regulations

standards

conformity assessment
procedures (CAPs).




Technical Regulations (TBT Annex 1.1)

It l[ays down
product
characteristics

... or their related
processes and
production
methods

Compliance is
mandatory

J
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Technical Regulations’ requirements

Terminology requirements
Symbol requirements
Packaging requirements

Marking requirements
Labelling requirements
Ve
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Technical
Regulations
(Obligations)
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(i) that the requirements (set out in the

. . N document containing the technical regulation)
TeCh NI Cal Regu |at|O NS é must apply to an identifiable product or group of
products (even if this is not expressly identified

(Cr|te r|a) in the document)

(ii) that the requirements must specify one or
more characteristics of the product (these may
be intrinsic to the product itself, or simply related
b to it, and they may be prescribed or imposed in
either a positive or a negative form)

EC - Asbestos

(WT/DS135)

EC - Sardines (WT/DS231)

(i) that compliance with the product
characteristics must be mandatory

Regional Training of Trainers

CARECiiistk
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* These are a legal requirement

Nutritional value Ingredients”
Opening instructions
Customer guarantee Cooking/heating
instruchions®

Manufacturer's

narme and address*

Storage instructions™

Best before date®

(1) Orientation label (2) Primary class (3) Standardized UN certification
(optional) label (according to standard)

@ Shipping name @ UN number @ Subsidiary class label

* These are a legal requirement

How to recognise a rescaled product?

Current energy label New energy label

o0 -ENERG7 The QR code gives access to more
- s ,E information on the model
ot dinfeme The rescaled energy efficiency
L LA | ___ class for this fridge, an A+++
. . S =4 L C | ¢ ge.
Manufacturer's name I in the previous label
£ F— C—
Name of product® - The annual energy consumption
— of this fridge is calculated with
66 wwh/annum —t— refined methods
lllustration s ﬁ | The volume of the fridge expressed
. 160 in liters (L)
B %] v) ‘
1600 )| - )|38a Q]l)) —————— The noise level measured in
— - o
— i decibels (dB) and using a four

classes scale

A8
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Standards
(TBT Annex 1.2)

Regional Training of Trainers
on how to design, negotiate, and implement FTAs

Approved by a recognized body

Provides for common and repeated use,
rules, guidelines or characteristics for
products or related processes and
production methods

Compliance is voluntary



Standards’

requirements
(Annex 1,
paragraph 2)

Regional Training of Trainers
on how to design, negotiate, and implement FTAs

Terminology
requirements

Marking
requirements

Labelling
requirements

Symbol
requirements

Packaging
requirements




7~ Preparation, adoption and

‘K‘) application of Standards
(Article 4)

Standards

(Obligations)

Code of Good Practice for the
Preparation, Adoption and
Application of Standards
(Annex 3)

233
i1
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What is the
Code of

Good
Practice?

Regional Training of Trainers
on how to design, negotiate, and implement FTAs

The Agreement sets out a code of
good practice for the preparation,
adoption and application of
standards by central government
bodies

)

lays down disciplines in
respect of local governmental,
non-governmental and
regional standardizing bodies
developing voluntary
standards.
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Conformity
Assessment

Procedure
(CAPs)

(TBT Annex 1.3)




Procedures performed Product is

in relation to the

conformity assesment ‘"
of procudcts Tested by Inspected by Certified by

Laboratory Inspection Body Certification Body
T TR T IF
N ‘--“‘-4_ _ﬂ_\).-"'-’ #

Procedures

CAPs
procedures

- ; )
performed in relation

N o W
Ny g~ :
Metrological to the activity of
Body conformity

assesment



TBT chapter in FTA
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e to discuss the key legal principles and rules applicable to TBT
measures as a result of the TBT Agreement, including non-
discrimination, the prevention of unnecessary obstacles to
international trade, harmonization, equivalence and

transparency, and special and differential treatment, and
technical assistance.

e Many of these principles and rules may already be familiar to
the participants from other portions of the WTO Agreement.

A\ A~
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The five

principles
contained in

the TBT
Agreement

/

’ Non-Discrimination (MFN, national treatment)

\

Avoidance of unnecessary obstacles to
international trade
\
Harmonization (and Equivalence) through
the use of international standards, guides
and recommendations
|
Transparency (notifications and enquiry
points); and

Special and Differential Treatment, and Technical
Assistance to Developing Members
/




The Non-Discrimination Principle

(GATT, art 1 and 3)

GATT ARTICLE I

Pursuant to Article I, on the Most Favoured Nation Principle, WTO Members are bound to grant to the
products of other Members treatment no less favourable than that accorded to the products of any other
country. Thus, no Member is to give special trading advantages to one Member at the exclusion of others.
All Members are meant to be treated on an equal footing and share the benefits of any moves towards

lower trade barriers.

GATT ARTICLE I1I

Article IIT contains the National Treatment Principle. It stipulates that once goods have entered a market,
they must be treated no less favourably than like products that are domestically produced. More
specifically, Article III:4 requires that the products of any Member imported into any other Member shall be
accorded treatment no less favourable than that accorded to like products of national origin in respect of all
laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation,

distribution or use".

most-
IC\eII[(<ER ¢ not to discriminate
nation between “like products”
treatment imported from different

(“MFN WTO Members
treatment”)

e not to discriminate

national between domestic and
treatment imported “like
products.”

U 2 2
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The principle of non-discrimination

Annex o
tec';?\rical Article 2.1 For 3(D) (COde conformity Article
regulations ' SUBEEE of Good ;Srzecfﬂfenst 5.1.1
Practice)

The principle of non-discrimination has been addressed in
detail in four TBT disputes: US — Clove Cigarettes, US — Tuna Il
(Mexico) and US — COOL, all involving technical regulations,
and Russia — Railway Equipment, concerning CAPs.

Technical regulations (Article 2.1)

Members shall ensure that in respect of technical regulations, products imported from
the territory of any Member shall be accorded treatment no less favourable than that

accorded to like products of national origin and to like products originating in any other
country.

Standards (paragraph D of Annex 3, under “substantive provisions”)

In respect of standards, the standardizing body shall accord treatment to products
originating in the territory of any other Member of the WTO no less favourable than
that accorded to like products of national origin and to like products originating in any
other country.

Conformity assessment procedures (Articles 5.1 and 5.1.1)

5.1 Members shall ensure that, in cases where a positive assurance of conformity with
technical regulations or standards is required, their central government bodies apply
the following provisions to products originating in the territories of other Members:

5.1.1 conformity assessment procedures are prepared, adopted and applied so as

to grant access for suppliers of like products originating in the territories of other
Members under conditions no less favourable than those accorded to suppliers of

like products of national origin or originating in any other country, in a comparable
situation; access entails suppliers’ right to an assessment of conformity under the rules
of the procedure, including, when foreseen by this procedure, the possibility to have
conformity assessment activities undertaken at the site of facilities and to receive the

mark of the system.
ADB CAREC§§§E:‘ [ §§§§\
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The principle of non-discrimination

What is the concept of
“No less favorable treatment than”
(Article 111:4 of the GATT 1994)

What is the concept of “Like
Products”?
(Article Il of the GATT 1994)

- “physical characteristics” - "formal difference in treatment"
- “end-uses” (Appellate Body Report, EC - Asbestos, para. 101) - "less favorably” treated
- “consumers’ tastes and habits” - "fundamental thrust and effect of the measure itself"

- “HS tariff classification” (the case Japan - Taxes on Alcoholic Beverages
(WT/DSS, 10, 11)

for technical regulations
|




The principle of non-discrimination

A3n(rE)e)X Standards (paragraph D of Annex 3, under “substantive provisions”)
For In respect of standards, the standardizing body shall accord treatment to products
standards (COde of originating in the territory of any other Member of the WTO no less favourable than
Good that accorded to like products of national origin and to like products originating in any
P ti ) other country.
ractice

Products from any WTO Member shall be treated by standardizing bodies no less favorably than like products of
national origin or originating in any other country.

WTO Members have the obligation to ensure that central government bodies comply with the Code of Good
Practice in the Preparation, Adoption and Application of Standards, which includes the obligation of non-
discrimination and to treat like products in a no less favorable manner, similarly to what was explained above

regarding technical regulations and conformity assessment procedures.
CARE 9: EJ?EL: A §§§§§K\
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The principle of non-discrimination

Conformity assessment procedures (Articles 5.1 and 5.1.1)

b.1 Members shall ensure thal, in cases where a positive assurance of conformity with
. technical regulations or standards is required, their central government bodies apply
For Art I C I e the following provisions to products originating in the territories of other Members:

conformit
v B.1.1 conformity assessment procedures are prepared, adopted and applied so as

assessc;nent 5 1 1 to grant access for suppliers of like products originating in the territories of other
procedures f Members under conditions no less favourable than those accorded to suppliers of

like products of national origin or originating in any other country, in a comparable
situation; access entails suppliers’ right to an assessment of conformity under the rules
of the procedure, including, when foreseen by this procedure, the possibility to have
conformity assessment activities undertaken at the site of facilities and to receive the
mark of the system.

the non-discrimination principle is applied to conformity assessment procedures in terms of no less favorable
"access", and not "treatment" as is the case in Article 2 on technical regulations, in relation to suppliers of
like products of national origin or originating in any other country. Moreover, unlike Article 2.1, non-
discrimination in Article 5.1.1 is imposed on like products in comparable situations.

"7 CAREC




Avoidance of unnecessary obstacles to trade

For

technical
regulations

Article 2.2

For

standards

Annex
3(E) (Code
of Good
Practice)

For
conformity

assessment
procedures

Article
5.1.2

cm\;g%isi?\ / m
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Avoidance of unnecessary obstacles to trade

For
technical

regulations

Article
2.2

Article 2.2

“Members shall ensure that technical
regulations are not prepared, adopted or
applied with a view to or with the effect of
creating unnecessary obstacles to international
trade. For this purpose, technical regulations
shall not be more trade-restrictive than
necessary to fulfil a legitimate objective, taking
account of the risks non-fulfilment would
create.

The concept of “necessity” described in GATT
Article XX, paragraphs (b) and (d)

Legitimate objectives are, inter alia:

- national security requirements;

- the prevention of deceptive practices;

- protection of human health or safety, animal or
plant life or health, or the environment.

In assessing such risks, relevant elements of
consideration are, inter alia: available scientific and
technical information, related processing
technology or intended end-uses of products.”

The concept of “less trade restrictive means” is
linked to the one of “necessity”

W7 CcAREC



Avoidance of unnecessary obstacles to trade

For

technical
regulations

Less trade
restrictive

The instruments to adopt a less trade restrictive are :
a. Use of International Standards (Art 2,2; Art 2,.4, and Art 2,5)
b. Use of Equivalence (Article 2.7).

c. Adoption of Technical Regulations based on performance (Art
2,8).

d. Review of regulations based on the change of circumstances
(Art 2.3).

e. Good regulatory practice. Discussions have taken place in the
TBT Committee on the issue of (WTO, document G/TBT/13):

CAR&SEEF‘ A0
CAREC



Avoidance of unnecessary obstacles to trade

paragraph
for E of the
standards Code of
Good
Practice

“a standardizing body shall ensure that
standards are not prepared, adopted or applied
with a view to, or with the effect of, creating
unnecessary obstacles to international trade”

Similarly to technical regulations, a means to
avoid unnecessary obstacles to international
trade is foreseen in the stated preference for
standards based on performance rather than
design.

CAR&SEEF‘ A0
CAREC



Avoidance of unnecessary obstacles to trade

5.1.2 conformity assessment procedures are not prepared, adopted or applied with
. a view to or with the effect of creating unnecessary obstacles to international
con:oor:ﬂity ArtICIE trade. This means, inter alia, that conformity assessment procedures shall not
assessment be more strict or be applied more strictly than is necessary to give the importing
procedures 5 . 1 . 2 Member adequate confidence that products conform with the applicable
technical regulations or standards, taking account of the risks nonconformity

would create.

Differences in the concept of necessity between Article 2.2 on technical regulations and Article 5.1.2 on conformity assessment
procedures (CAPs).
Article 5.1.2 implies that there may be several ways to determine the necessity of a CAPs while Article 2.2 states that technical

regulations "shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-
fulfilment would create"; and

the necessity of a technical regulation is determined in relation to its trade restrictiveness while the necessity of the conformity

assessment procedure is established in relation to its strictness.
A- I ) CAR&Q;E?ES‘ [ §§§§§K\
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Avoidance of unnecessary obstacles to trade

For
Solieleniiia Requirements

CEEENNENIES in Article 5.2
procedures

undertaken and completed as expeditiously as possible and in a
no less favorable order for like products

respect the obligations aimed at transparency such as
Publication/communication; Prompt examination; Expeditious
transmission; Continuation of the procedure; Timely
information

the amount of information and keep in confidentiality

fees imposed are equitable; avoid unnecessary inconvenience;
assessing of the limitation of what is necessary ;

reviewing procedure exists




Avoidance of unnecessary obstacles to trade

Facilitation
For of the
Selielilisay acceptance
assessment (WTO
procedures document
G/TBT/9)

Accredit

Unilateral
recognition

Mutual

Formal evaluation and recognition of competence of a body by another (the authoritative one) and
may be applied to testing laboratories, inspection bodies and certification bodies (Article 6.1.1).

|

Recognition
Agreements

This approach refers to arrangements among accreditation bodies directly (and not through
Members and central government bodies) as well as arrangements among individual
laboratories, certification bodies and inspection bodies. (Article 9)

SDoC is a conformity assessment procedure by which a supplier provides a written declaration
assuring that a product conforms to specified requirements. SDoC is also referred to as a
"manufacturer's declaration of conformity" or "self-declaration of conformity".




Avoidance of unnecessary obstacles to trade

Facilitation
For of the
Selpiieliniias acceptance
assessment (WTO
procedures document
G/TBT/9)

AN

Supplier's
Declaration of
Conformity
(SDOCs) used
for

Elements for
decision to use
SDOCs

CA R‘.E“‘rcw‘r”‘
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The Harmonization Principle in the TBT
Agreement

Members are TBT Agreement's Preamble:

encouraged to

participate in the Recognizing the important contribution that international
international standards and conformity assessment systems can make in
harmonization of this regard by improving efficiency of production and

standards, and to use facilitating the conduct of international trade;
agreed international
standards as a basis
for domestic
technical regulations
and standards.

Desiring therefore to encourage the development of such
international standards and conformity assessment systems;

Recognizing the contribution which international
standardization can make to the transfer of technology from

developed to developing countries;
CAREC
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The Harmonization Principle in the TBT Agreement

Annex 3(F
: and G For :
tecl;::\rical Article For (C d )f conformity Article 5.4
regulations 2.4-2.6 standards (? edo assessment and 5.5
o]0 procedures
Practice)

CAR\.E\SE};L“ A0
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The Harmonization Principle in the TBT Agreement

For

technical
regulations

Article
2.4-2.6

24 Where technical regulations are required and relevant international standards
exist or their completion is imminent, Members shall use them, or the relevant parts of
them, as a basis for their technical regulations except when such international
standards or relevant parts would be an ineffective or inappropriate means for the
fulfilment of the legitimate objectives pursued, for instance because of fundamental

climatic or geographical factors or fundamental technological problems.

2.5 A Member preparing, adopting or applying a technical regulation which may have
a significant effect on trade of other Members shall, upon the request of another
Member, explain the justification for that technical regulation in terms of the provisions
of paragraphs 2 to 4. Whenever a technical regulation is prepared, adopted or applied
for one of the legitimate objectives explicitly mentioned in paragraph 2, and is in
accordance with relevant international standards, it shall be rebuttably presumed not

to create an unnecessary obstacle to international trade.

2.6  With a view to harmonizing technical regulations on as wide a basis as possible,
Members shall play a full part, within the limits of their resources, in the preparation by
appropriate international standardizing bodies of international standards for products

for which they either have adopted, or expect to adopt, technical regulations.

ADB
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The Harmonization Principle in the TBT Agreement

F.  Where international standards exist or their completion is imminent, the
standardizing body shall use them, or the relevant parts of them, as a basis for the
standards it develops, except where such international standards or relevant parts
would be ineffective or inappropriate, for instance, because of an insufficient level of
protection or fundamental climatic or geographical factors or fundamental

technological problems.

Annex 3 G.  With a view to harmonizing standards on as wide a basis as possible, the

for Substantive standardizing body shall, in an appropriate way, play a full part, within the limits of its

standards ( pr0VISI0r;1$F resources, in the preparation by relevant international standardizing bodies of
aragra
P an% GF; international standards regarding subject matter for which it either has adopted, or

expects to adopt, standards. For standardizing bodies within the territory of a Member,
participation in a particular international standardization activity shall, whenever
possible, take place through one delegation representing all standardizing bodies in
the territory that have adopted, or expect to adopt, standards for the subject matter to

which the international standardization activity relates.

CARLEC



The Harmonization Principle in the TBT Agreement

for
Senieanea Articles 5.4

assessment and 5.5
procedures

54

technical regulations or standards, and relevant guides or recommendations issued by

In cases where a positive assurance is required that products conform with

international standardizing bodies exist or their completion is imminent, Members shall
ensure that central government bodies use them, or the relevant parts of them, as a
basis for their conformity assessment procedures, except where, as duly explained
upon request, such guides or recommendations or relevant parts are inappropriate for
the Members concerned, for, inter alia, such reasons as: national security
requirements; the prevention of deceptive practices; protection of human health or
safety, animal or plant life or health, or the environment; fundamental climatic or other

geographical factors; fundamental technological or infrastructural problems.

55 With a view to harmonizing conformity assessment procedures on as wide a basis
as possible, Members shall play a full part, within the limits of their resources, in the

preparation by appropriate international standardizing bodies of guides and

W7 CAREC
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The Harmonization Principle in the TBT Agreement

o RN

Impartiality

A
0
2 and Consensus
0= ‘.:,_'I['_ransparency
Jevelopment

_° Dimensior
Effectiveness and
@ Relevance

8]

"Principles for the development of
international standards, guides and
recommendations with relation to

Internatldn al \
Sta Nda rd 1Z] ﬁg .\ \ Articles 2, 5 and Annex 3 of the

Agreement" (WTO Document
G/TBT/9, page 24)

BQ@kE§ \

Transparency: work program/proposal accessibility,
adequate time and opportunity for comments

Openness: all Members have right to participate at all
levels of standard setting

Impartiality and consensus: no bias against any Member,
region, supplier & consensus procedures

Relevance and effectiveness: respond to regulatory and
market needs, as well as scientific and technological
developments in various countries; no negative impact
on competition or innovation; performance-based;

Coherence: avoid duplication/overlap with other
international standardizing bodies, through co-operation
and coordination;

Development dimension: promotion of developing
countries' participation in international standards; take
into account constraints on developing countries.

CAREC E ; ﬁ




Transparency

Promote information
exchange
R It is the process whereby the creation,
egulatory cooperation o )
O bJ ecuves and predictability terms, and application of technical
regulations, standards and conformity

assessment procedures are made public.

Reduce potential trade
frictions

Annex 3
For technical Articles 2 fFOIr it Articles S Final
; For standards  LUEIEEEIUE contormity transparency Article 10 . Article 15
regulations and 3 L,L,M,N,O assessment 5: 7-9 . provisions

and P) procedures




Transparency

a statement on draft and adopted all technical an Enquiry Point
\ implementation and technical regulations, responsible for
M e m be rS a re administration of regulations and conformity dealing with queries
\ the TBT Agreement conformity assessment from other WTO
' assessment procedures and Members about TBT

re q u | re d to procedures agreements related issues

U 2 2
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Transparency

A relevant international standard
does not exist or the technical
content of a proposed measure
is not in accordance with the
technical content of the standard

the proposed measure may have
a significant effect on the trade
of other WTO Members (both
import-enhancing and import-
reducing effects)

Online through the WTO TBT
Notification Submission System
(https://
nss.wto.org/tbtmembers) to the
WTO Secretariat

by email (crn@wto.org)

the SPS and TBT notification alert
system

ePing and WTQO’s Documents
Online database and the TBT IMS
database

CARJ.%SE};}‘ A<
CAREC
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Transparency

Transparency obligations
(Annex 3, The Code of
Good Practice)

Normal tire limit for comments on notific ations:

Any WTO Mermber which is able to provide a time limit
is to do so.

WTO Merrbers are encouraged to advise of any to the final
date for cornments,

Encouragement for to provide
, to improve the
to corrment on natifications and consistent with S&D

the notification of their acceptance of, or withdrawal from, the Code of Good
Practice (paragraph C)

the existence of a work program (paragraph J), every six months at least

before the adoption of the measure: WTO Members are required to publish an early
notice of their intention to introduce a particular technical regulation or conformity
assessment procedure

after the adoption of the measure: WTO Members are required to promptly publish,
or make otherwise available, all adopted measures, including those which do not
have a significant effect on the trade of other WTO Members, or those which are in

accordance with an international standard.
mB CAI{\NE‘:SEHJ!L
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Technical assistance and S&D treatment

Objectivesg

in participating effectively in
international standardizing
bodies and international
systems for conformity
assessment

in preparing and implementing
technical regulations, standards
and conformity assessment
procedures

For technical
assistance

For Special
and
Article 11 Differential Article 12
Treatment
(S&D)
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Technical assistance and S&D treatment

WTO Members

‘ Regional organizations

Members and \

organizations are International organizations (for example the United Nations Industrial Development Organization —
responsible for UNIDO — and the United Nations Conference on Trade and Development — UNCTAD)

providing technical /
assistance International standardizing bodies (for instance the International Organization for Standardization —
ISO — and the International Electrotechnical Commission — IEC)

[

‘ the WTO Secretariat
V4

G
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Technical assistance and S&D treatment

provisions which call upon WTO
provisions aimed at increasing Members to safeguard the
trade opportunities for interests of developing country
developing countries Members when adopting
protective trade measures

provisions allowing flexibility to
developing countries in the use
of economic and commercial
policy instruments
General provisions of

S&D treatment

provisions granting longer provision of technical assistance

transitional periods for the in the implementation of their
implementation by developing commitments as well as in their provisions in favor of least-
countries of various efforts to reap full benefits from developed countries

commitments flowing from the results of the Uruguay
these agreements Round

. %BEQ



The main
substantive

obligations of
the FTA TBT
chapters

AN
’ Non-Discrimination (MFN, national treatment)
’ Standards of good regulatory practice

\
Transparency of regulatory processes and sharing of
information between trade partners
|
’ Greater trade facilitation principles

[

’ Procedures for assessing conformity
0 Recognition of conformity assessment results
/




FTA TBT chapters

Common TBT
provisions in FTA

Incorporation of WTO TBT Agreement (85%)

Substantive (Harmonization of standards (51%); Equivalence & MRA (22%); Sector-specific
provisions: Electrical, electronic and telecom products; Pharmaceuticals and medical products,

Institutional: Transparency provisions (50%), including Enquiry points and notification and Info
exchange

Management provisions: TBT committee and Cooperation

Dispute settlement (half exclude TBT from FTA DS)

. %BEQ



FTA TBT chapters

Obligations contained in TBT chapters of FTAs

S v—
K “ v/ 53 =
Acceptance of Mutual Bilateral or Adoption of Transparency
equivalence of recognitio'n of regional good regulatory provisions
technical conformity harmonization practices
regulations assessment of standards
procedures

CARECT™ | N
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Provision covered TBT TBT Total Percent
Chapter/ Article

Section

F I A I B I C h a te rS standards, technical regulations and conformity assessment | 66 44 110 64.3
procedures
standards, technical regulations, conformity assessment | 16 12 28 16.4
procedures and metrology
standards, technical regulations, conformity assessment | 7 5 12 7.0
procedures, metrology and authorization procedures
technical regulations and conformity assessment procedures 1 1 2 1.2
technical regulations and standards 0 8 8 4.7

Lite rat u re rEVieW conformity assessment procedures 3 0 3 1.8

technical regulations 1 0 1 0.6
not specified 1 6 7° 4.1

Source: Molina and Khoroshavina (2015)
a In one of these 7 RTAs, the parties specified that the TBT Agreement governs their trade relationship.

Note: When the coverage in the text of the RTA was not clearly indicated, the coverage was determined based
on the reference to standards, technical regulations, conformity assessment, metrology or authorization
procedures made in the provisions.

According to Isabelle Van Damme (2020) European Union (EU) trade
agreements include provisions regarding technical barriers to trade
in separate chapters or protocols. TBT chapters in Agreements
include mutual recognition or equivalence of standards, the
development of standards, agreements regarding the use of
international standards (direct and indirect harmonization), forms of
regulatory cooperation, as well as a detailed articulation of TBT
Agreement rights and obligations.

Molina and Khoroshavina (2015) assessed 238 RTAs, of which
171 include at least one provision on TBT and focuses on seven
types of provisions: provisions referring to the TBT Agreement;
harmonization and equivalence of technical regulations;
harmonization and recognition of conformity assessment
procedures; transparency; dispute resolution; marking and
labeling and sector-specific commitments.

_/
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Sectoral annexes and

Regional Training of Trainers
on how to design, negotiate, and implement FTAs

their relevance in FTAs

-
Provisions on technical regulations, standards and conformity assessments in the FTAs/RTAs are found both
under TBT chapters and under dedicated chapters dealing with good regulatory practices (GRP) or international
regulatory co-operation (IRC) depending on agreement.

.
b
While some FTAs/RTAs closely mirror WTO provisions, others go beyond these provisions by clarifying or
complementing existing obligations under the TBT Agreement (WTO + provisions) or by covering new aspects

(WTO extra provisions)
g
[

WTO+ provisions related to regulatory co-operation in FTAs/RTAs include Harmonization, Equivalence, Mutual
recognition, and Transparency.

\

/Sector-specific annexes provide examples of harmonization of technical regulations with specific environmental
standards. For example, United States— Mexico—Canada Agreement (USMCA) sectoral annex to the TBT chapter
on energy efficiency performance standards; the EU-Canada Comprehensive Economic and Trade Agreement

\(CETA)’s Annex on Motor Vehicle Regulation

e

FTAs/RTAs encourage these MRAs by including general and/or specific provisions under which Parties recognize
the other Party’s conformity assessment results generally, or with respect to a specific product.

\
e

In addition to horizontal GRP and IRC provisions, most FTAs/RTAs also include provisions relevant to specific
products and/or sectors

-
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CPTPP CETA USMCA EU-Japan EU-Singapore

Motor vehicle
regulation

Organic Products TBT Annex

Energy Performance Sectoral

Standards Anncx

Chemical Substances Sectoral
Annex

Co-operation in the Chapter 19
Field of Agriculture

Animal Welfare Incorporated
in Chapter
18 on GRP
Standards for the Stand-alone
generation of energy Chapter (Chapter
from renewables 7, Art. 7.5)

Source: Christophe Bellmann and Colette van der Ven (2020), OECD Trade and Environment
Working Papers 2020/04

Regional Training of Trainers

on how to design, negotiate, and implement FTAs




e to be familiar with how disputes are settled under the TBT Agreement.

Negotiating e to learn that the WTO’s Dispute Settlement Understanding (“DSU”)
issues and applies to TBT disputes. An important dispute involving the TBT
strategic Agreement will be noted.

considerations e to be familiar with the Committee on Technical Barriers to Trade. This
WTO Committee is charged with overseeing the application and
administration of the TBT Agreement.

e to be informed of the regular reviews of this Agreement that the WTO
Members are required to conduct

G 1 ]
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Negotiating
issues and

strategic
considerations

Article 14

14.1 Consultations and the settlement of disputes with respect to any matter affecting
the operation of this Agreement shall take place under the auspices of the Dispute
Settlement Body and shall follow, mutatis mutandis, the provisions of Articles XXII
and XXIII of GATT 1994, as elaborated and applied by the Dispute Settlement
Understanding.

14.2 At the request of a party to a dispute, or at its own initiative, a panel may establish a
technical expert group to assist in questions of a technical nature, requiring detailed
consideration by experts.

14.3 Technical expert groups shall be governed by the procedures of Annex 2.

14.4 The dispute settlement provisions set out above can be invoked in cases where a
Member considers that another Member has not achieved satisfactory results under
Articles 3,4, 7,8 and 9 and its trade interests are significantly affected. In this respect,
such results shall be equivalent to those as if the body in question were a Member.




The TBT Committee affords Members (see Article 13.1):

the opportunity to consult on any matters relating to the
operation of the TBT Agreement;
the opportunity to consult on any matters relating to the
furtherance of its objectives; and

Negotiating - the carrying out of such responsibilities as assigned to it
issues and under the TBT Agreement or the WTO Members

strategic
considerations

CAR@SEES, o ]
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Granting, upon request, specified, time-limited exceptions in whole or
in part from obligations under the TBT Agreement, with a view to
ensuring that developing country Members are able to comply with
the Agreement (Article 12.8);

periodically examining the special and differential treatment granted
to developing country Members on national and international levels
(Article 12.10);

setting up working parties or other bodies as may be appropriate in
order to carry out special responsibilities (Article 13.2);

avoiding unnecessary duplication between its work and that of
governments in other technical bodies (Article 13.3);

annually reviewing the implementation and operation of the TBT
Agreement (Article 15.3); and

Negotiating
issues and

strategic
considerations

reviewing the operation and implementation of the TBT Agreement at

the end of each three-year period (Article 15.4)




- 15% of RTAs with TBT provisions include provisions that
apply exclusively to the resolution of TBT disputes and do so
in general to favor the WTO dispute settlement mechanism
over that of the FTA/RTA.

- only in one RTA — NAFTA — do the parties provide under
some conditions for the exclusive use of the RTA DSM for
certain types of TBT disputes.

- In the remaining FTAs/RTAs, the parties do not provide for a

Negotiating = _ / _ _
. specific way of dealing with TBT disputes and apply instead
issues and . .
: the general dispute settlement (DS) provisions under the
strategic FTA/RTA
considerations - 55% of the FTAs/RTAs with such a forum-choice clause.

- 24% do not provide for any guidelines in the case of
jurisdictional overlapping, which can be problematic.
- 5% do not have their own dispute settlement mechanism.

G 0
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Technical
Barriers to
Trade

The WTO Agreements Series: Technical Barriers to Trade
Third Edition https://www.wto.org/english/res e/booksp e/tbt3rd e.pdf

Technical Barriers to Trade A. Espitia*, S. PardoT, R. Piermartinig, and N. Rocha* * World Bank,
Washington, DC, United States

Mattoo, Aaditya; Rocha, Nadia; Ruta, Michele. 2020. Handbook of Deep Trade Agreements. Washington,
DC: World Bank. © World Bank. https://openknowledge.worldbank.org/handle/10986/34055 License: CC
BY 3.0 /GO https://openknowledge.worldbank.org/handle/10986/34055

Molina, A. and V. Khoroshavina (2015), “TBT provisions in regional trade agreements: to what extend
do they go beyond the TBT Agreement?”, Staff Working Paper ERSD-2015-09, Economic Research and
Statistic Division, World Trade Organization (WTQO), Geneva,
https://www.wto.org/english/res_e/reser_e/ersd201509 e.pdf.

Bellmann, C. and C. van der Ven (2020), "Greening regional trade agreements on non-tariff measures
through technical barriers to trade and regulatory co-operation", OECD Trade and Environment Working
Papers, No. 2020/04, OECD Publishing, Paris, https://doi.org/10.1787/dfc41618-en.
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https://www.wto.org/english/res_e/booksp_e/tbt3rd_e.pdf
https://openknowledge.worldbank.org/handle/10986/34055
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Strengthening Knowledge and Capacities for the Design

NN and Implementations of FTAs Involving CAREC Countries

//nln ;\\\\\
oy EER

Regional Training of Trainers
on how to design, negotiate, and implement FTAS

End of Session 3A:
Technical Barriers to Trade

Mr. Rovshan Mahmudov, Senior Capacity Building Specialist,

the CAREC Institute
rovshanm@carecinstitute.org
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